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ome Reminiscences of Leading New. 


Jersey Judges and Lawyers of the 
Later 19th Century 





Charles W. Parker, Justice New Jersey stand 
Court 





An address at the 
ercises of the Mercer Beasley School 
Lew. 

When your learned and distinguish- 


President Mr. Egner, in forewarn-! 


g me of the signal honor that is 
esently to be conferred upon me, in- 
mated that some remarks on my part 


ould be acceptable, the question was | 


%t to him as to what the general 
ft of these remarks should be; and 
e subject, as noted down, was “The 

Bar” per- 


onal recollections of indiv 


and particularly some 


idual law- 
ers 

That is a rather large order, 
icularly when it is to be filled within 
time limit. Not only this, but to be 
ired to spend the time in looking 
backward is embarrassing. However, 


par- 


bnyone over fifty seems to be classed 
s old. About nine years ago, at the! 
jall-Mills murder trial, the New 


rk Evening Post man wrote me up 

a “grim old man” and had to be 
Id I was xot old, and grim only for 
he purposes of a murder trial. At the 
lame time, admission to the bar fifty | 
ears ago, and service on one bench | 
nd another for thirty-seven years, 


ll excuse use of the word “elderly” 


More is not conceded. 


It might be interesting to hark back 
) conditions long before my own 
e, when there was no Court of Er- 


rs and Appeals as now constituted ; 
0 Circuit Court; 
the Common 
luarter Sessions; 


lawyer on the 
Pleas and 
judges of 


no 
h of 


when the 


courts were the justices of the 
eace of the county, or any three or 
wre of them; so 





and frequ 
any attended that the | 

t hold them v. Bastedo, 46 
Low at p. 459). The office of justice 
bi the peace, now rather discredited, 


yench would 


(Gray 


hen was one of dignity and import- 
Blackstone, (now read by few) 
Rys in his introductory chapter 


Book 1, p. 8) that in the “commis- 
fon of the peace” the English gentle- 
tan has “a very ample field * * * to 
mert his talents, by maintaining good 
der in his neighborhood, by punish- 

protect- 


j 


and 


uw the dissolute and idle; by 
g the peaceful and industrious ; 
e all, by healing petty differe 
preventing 
ons.” Many, 
justices of the peace v 
ip, useful 


neces 
vexatious prosecu- 


if not most, of our ol 


as scriveners and in- 











rmal arbitrators, composers dit- 
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PEE BP ip bocbecevctccescese 


commencement | 


; 


} to dismiss 


and 
way, 


helpers to the widow 
lawyers in a small 


ferences, 
fatherless, 


without admission to the bar, in coun- | 
try districts where accredited lawyers 
I heard only the other | 


were scarce. 


day from Justice Case, of the recent 
death in Somerset County of prob- | 
ably the last of this class. Griffith’s | 


“Justice of the Peace,” published in 


1800 was a text book for such men | 
} 
and included instructions on wills and | 


exist- 
ac- 
count in part for the apparently deep 
rooted prejudice against lawyers which 
showed itself in riots in 1769 and 
1770 (Field, Provincial Courts, p. 164 
172), the 


The 
these old scriveners may 


orphans’ court practice. 


ence of 


continuance until 1855 of 
county courts exclusively of laymen, 
and the inclusion in the Court of Er- 
rors and Appeals by the Constitution 


of 1844 of six “specially appointed | this time Gray was bankrupt and the | 
judges” intended to be all laymen, and | Government turned over the fund to 
such in fact for many years. While | the trustee in bankruptcy, who held 
we are on that subject, there is noth- | the same to abide the further order of 
ing in constitution or statute requir- | the court. The District Court af- 


ing the Chancellor or a Justice of the 
Supreme Court to be a lawyer. In 
the 1800’s one of the three 
justices of that Court in fact 
man, and caused much 
trouble that the legislature had 
to enact that no justices of Su- 


early 


Was a lay so 
the 
preme Court should sit for two con- 
the 
was to permit some 


secutive terms in 


That 


Same county. 


of course, 


(Continued on page 3, col. 1) 


Digest of 
Recent Opinions 
Federal Court 


BANKRUPTCY—Involuntary Peti- 
tion—Consent to Statutory Re- 
ceivership—Discretition of Court. 


Circuit Court of Appeals, Third Cir- 











cuit. 

Biue Valley Creamery Co. v. Stone 
Receiver 

November 7, 1935 

On Appeal from the Distr Court 
for the District of New Jersey 
Reversed 

Before Buffington, Thompson and 
Forman, JJ. 

Gross & Gross, for Appellant 

Milton M. Unger, for Appellee 

Thompson, J. 

A petition in involuntary bank- 

rupt vas filed, alleging “while in- 
t, a receiver has been put in 

harge of its property under the laws 

»f the State of New Jersey concern- 


ing corporations, which receiver was 
ed by decree of the Court of 
Chancery, and the said R. M. C., 
Meat Specialists admitted its insol- 





appoin 





vency and consented to the appoint- 
ment of a 
adjudging it A 
was made and granted. 
Held: “The bankruptcy law as 
amended in 1926 provides what shall 
constitute an act of bankruptcy. 11 


insolvent.” 





{Continued on page 2, col. 3) 


om ~ as ~~, 


receiver and to a decree | 
motion | 
| property, 
| stockholders of the two corporations | 


United States 
Supreme Court 





| 

| 

| Abstracts of Decisions 
<eeememne 

| 


BANKRUPTCY—Government Con- 

tract—Priorities in Payment Re- 
tained by Government—Between 
| Materialmen and Surety. 

A contract for drilling a well was 
made in 1930 between one, Gray, and 
the United States Government. A 
bond was given for protection of the 


and 


™ 
270. 


labor materials. go U. S. C. 
The contractor finished 
work and the Government 
10 cent 


until 


section 
the 
| tained 
price, 


re- 


of the contract 


The 


per 
final acceptance 
contractor failed to pay persons 
supplied him with material and labor, 
and the the 
full amount 


amount 


surety paid into court, 
of the bond, 
distributed pro 
claimants. 


was 
the 
made on the Government for reserved 
the 
of 


tanto 


among Claim was 


tage by 


the 


perce! surety 


upon theory subrogation or 
right of indemnity, 
ants who were not paid in full. By 


| firmed a report giving priority to the | 
materialmen, and this was affirmed by 
the Circuit Court Appeals, 75 F | 
(2) 277. A certiorari 
| allowed 

Held: 
itors of 


der a legal duty 


| 
| or 


writ of 


The materialmen were cred- 


the contractor, who was 
to pay claims in full 
A surety who has undertaken to pay 


the creditors of the principal may not 


share in the assets of the principal 
until debts have been paid in full 
That the surety receives no priority 
by virtue of any theory of subroga- 


tion or by 


even if it 


any covenant of indemnity, 


amounts to a specific ap- 


propriation of reserved 


The 


fore, ent 


percentage. 


unpaid materialmen are, there- 


itled to a priority as between 
them and the The 


to the 


surety. question as 


of materialmen 


priority and 
is not determined 
ty Co. of New Y 


Electric, 


general creditors 
rk 


decided No- 


American § 
v. Westingh 
vember II, 


ure 
use 


1935 


TAXATION—Stock Transfer Tax— 
Stock Issued Under Consolida- 
tion. 

Petit 


laws of 


oner was organized under the 


a: 
New Jersey as a step in car- 


rying out a 


plan of consolidation of 
Two 


property 


ompanies. corporations 


to 





Fed 


granted 


paid under protest (10 
A certiorari was 
esolve the conflict 
decision that 
Westmoreland Coal Co., 
1004, affirming 8 F. 963. 
Held: idation agree- 
imposed a duty on petitioner to 
shares upon receipt of 
with a correlative right of 


between thi 
and 
73 F. (2nd) | 
Sane. 
that the conseoli 
ment 
issue new 


to receive the stock. This involved a 

taxable transfer. 
Raybestos-Manhatten, Inc. 

S., decided November 11, 1935. 


government and of persons supplying | 


who | 


which 


company, | 


and by the claim- 


was | 


lis to be 


in McLaughlin v. | 


| our 


uv, a 





THE “ALIBI STATUTE” 


OF NEW JERSEY 





By Saul 


Tischler 











This is one of a series of articles 
by Saul Tischler, on changes in 
the Law of Crimes and Criminal 
|| Procedure in New 


Jersey. 











| For over a decade the people of this 
country have shown a remarkable in- 
terest in criminal law and procedure 
| induced, front page 
reporting of the social and_ political, 
jas well as the criminal, engagements 
our better known, and carefully 
numbered, gangsters. Whether the 
| American people suddenly remembered | 


undoubtedly, by 


|of 


|their economics, that all costs of in- 
dustry and business are passed on to 
| the 
| one of the costs, 


consumer and tril&Mte is} 
reali- 


ultimate 
or whether the 
zation that crime did pay and should} 


not, caused this sudden and growing | 
interest we do not venture to de- 
termine. Sufficient for our purpose 


|that there resulted an overwhelming 
demand upon our local, state and fed- 
governments, our police depart- 
other enforcing 
our courts, and our lawyers, 


eral 


ments and law 


agencies, 





‘Recent Case 
Comment 


By Alfred C. Clapp 


un- 


itable 


Equi to the Statutes 


Limitation 


Exceptions 
of 
The 


nf the 


Court of Chancery 
king, | the 
legislature 


to over- 
the great 
who inherited — this 
power have not left it undefined. It 
limited to the 


aS 


power 
ride the True, 
awyers have 
case where a 
statute perpetrates a fraud, 

Westbury in McCormick v. 
L.R.480.1.84¢7. But 
illegal or in- 
West 
Eq 


Grogan, 
in equity is everything 
equitable (Howard 7 
fb. Ce 
A. 7535 aff'd on opinion 
Eq. 201, 144 A. 919), the lot 
feel put in our pla 


(Save 


Jersey 


102 N. J 14! 


517, 
of us 
in this country 


as the courts 


have regarded themselves as the self- 
annointed official readers of the state 
and federal constitutions) this extra- 


ordinary power in chancery is quite 


antithetical to our modern notion of 
the function of the judiciary. For 
that reasor chancellor today is 


justified in sing to cut exceptions 





to do so, he must 





1 that has been hard- 


of his predeces- 


where equity 


sors 
supercedes a legislative enactment, the 
A 


ccur in t 


the 


t common ¢ ations ne 


mos 


ifting porate veil, and 


exceptions written into the Statute ol 


Frauds, the 


Statutes of Limi 


Statute of Wills and the 
tation 

add that 
the imperiousness of equity’s hand is 
disregard of 


Parenthetically we might 
not alone limited to the 
branch of 
rgent situa 
tions it supersedes the intentions of 
freemen, reaching,yso far as to 
add powers.to a trustee unimagined 
by the settlor (Trust Company 


J. v. Glunz 58 N. J. L. J. 367, 


the intentions of a 


government but in imme 


119 





(Continued on page 4, col. 5) 


as an heir | 


as a fraud | 


in 104 N. J.4 
4 | break-down 


| defense if 


the 
| permit amendments to the bill of par- 


of N. 


to make crime less profitable, and 
thereby less newsworthy, and perhaps 
less occurring. The admirable work 
of the Federal Bureau of Investiga- 
tion answered the question “Why are 


criminals not apprehended?” but there 


remained unanswered the more im- 
portant query, “How, when appre- 
hended, do criminals avoid trial or 


conviction?” 

The great number of loop-holes and 
technicalities in our criminal law and 
procedure, well known to those season- 
ed practitieners in the criminal courts, 
coupled with a criminal jurisprudence 
the individual, rather 
bron society, to be the recipient of 
| those favors which the law affords, 
in good measure is behind the second 
inquiry mak- 
ing bodies was necessary if this situa- 





| that requires 


Recourse to our law 


| ion was to be remedied. 

Our criminal law and procedure, for 
the most part, are founded upon prin- 
ciples promulgated in the eighteenth 
and nineteenth centuries, but rooted 
in the older English precepts of crim- 
inal justice. Formulated in an agri- 
cultural and rural age laws based upon 
these principles became inadequate in 
an industrial and urban society. Only 
through constitutional change or leg- 
islative action could archaic laws be 
removed or remodeled and new laws 
written to the social p-:oblems 
of a changing civilization. This new 
| age brought with it an increase in the 
| population, areas, 
ease in transportation 
communication, greater 
the affairs and 
whereabouts of 

Alibi, 


a favorite 





meet 


more congested 


| quickness and 
and a 
identity, 
men. 


and 


} ‘ 
| secrecy in 


being elsewhere, has been 
the criminal 
due to the ease with which it could be 
| fabricated and the difficulty encounter- 
With 


false swearing rampant in our courts, 


i.€., 


defense of 


said Le ord | 


ed by the state in disproving it. 


prosecutors could not know if the 
accused would deny his presence at 
the crime nor properly prepare to 


alibi 
this 
pro- 
Jer- 
1934, P. 277), pro- 


the evidence of an 
To 
situation the “alibi statute’ was 
posed. This Act, passed in New 
sey in 1934 (P. L 


made. remedy 


| vides that if a defendant relies on an 


alibi, within five days of written de- 
the prosecuting officer, he 
shall furnish a written bill of par- 
ticulars stating the 


at which he 


mand by 


by him 


signed 


specific place or places 


claims to have been at the time of 
the commission of the offence charged 
together with the names sal addresses 
of the witnesses by whom he intends 
to establish his alibi. Thereafter, 
within two days of the service of the 
bill of particulars, on written demand 
of the defendant, the prosecuting of- 
ficer must furnish the defendant or 


his attorney with a written bill of par- 
the names and 
upon whom 
prove the de- 
The court may 


ticulars setting forth 


addresses of the witnesses 
the 


fendant’s 


state intends to 


presence 


ticulars. If bills of particulars are 
not furnished by either side the court 
may exclude evidence to prove de- 
fendant’s presence or absence, impose 
conditions, or grant adjournments. 





(Continued on page 2, col. 1) 
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y oe i 
Hh | ALIBI STATUTE” part of the law of New Jersey. State { the fact that the cases were so near | lease, a landlord is not liable to his ’ 
bg . Ldanawics, 69 L. 619, 55 A. 743; | termination in the State court he/tenant to pay for water used by the 


OF NEW | State 2 v. Miller, 71 L. 527, 60 A. 202;| was indubitably actuaféd by an im-| tenant upon the devised premise 
JERSEY vas Parte Hague, jos E. 134, 147 A.| pulse to dispense with technical for-| Sturin 2 Huck, 77 L. 39: Shat- - aie 
malities in favor of what seemed to! Berewich. 8 L 34 : — pe a 
pe a to the privilege of witnesses to| be an economic administration of Judgment affirmed —_— 
White it j ' (Continued from page 1) refuse to answer incriminating ques-| these estates. Such action, how- 4 the 
© it 18 accustomed to say alibi| cited. From a plea of not guilty the| tions see Sec. 8 of the Evidence, ever, would jeopardize the policy c the cases 
is ajdefense, it is mot. It is a acre Fate is not given an epportunity to; Act, 2 C. S. 2223; 28 R. C. L. 423,| the law in pte ies t juried’ “i irr aie Quarter 5 
of the state’s case. State v. Sherlock,| know the prisoner’s defense befor tion to tiie bankraptcy courts and the - sg ngener. Kirschler 
Go L: 31, 37. A. 435. In New Jersey | trial (Continued on mee 7, col. r) orders appealed from must be re- aval — aad I. 137, 13 
(though the rule be otherwise in most! In Seotland advance notice o versed ‘ ee oe ae hs Mutual Groce ry ( ywever, 1 
“The orders are reversed.” Whitley et al Mutual Gr cery © also chanc 
, November 12, 1935 


* states) there is no burden placed upon| plea of alibi has been required for a “Dj f I \ 
an oar ks igest 0 a et 
—— n 














co 








lected as 


appeal from District Court to the ba: 


the defendant to. prove his alibi and! number ars. ¢ 
any charge requiring him so to do} Scotland p. 239: Keedy on Criminal — m c lichen F Reve 
would be reversible error.. This rule} Procedure in Scotland, 3 Journal of Recent Opinions State Courts a at I pet = Spi a llants. Law,” the 
is settled. State v. Kaplan, 115 L.|-Criminmal Law & Criminology 728 detain edell — W. G. Ar and mean 
4, 180 A. 423, 58 N. J. L. J. 200;| 751. And as was stated in an article . 2 man, lor respondents long m th 
State v. Sherlock, 60 L. 31, 37 A. 435;| by Robert Wyness Millar, The Mod an ee see "ae eueae eee ane he ai — 

e anne med er Bilis to n february 2, 1933, the plaintiff Detinue 








/ } 


State v. MacQueen, 69 L. 522, 55 A.| ernization of Criminal Procedure. 11 .. . 
ri “e ae ; UL. S. C. A. Supp. 21 (a) (5) is as be Paid by Landlord. at different times entered the d plevin. E; 
3006; State v. Tapack, 78 L. 208, 72| Journal of Criminal Law & Crim : : : EVID F . : . plevin y 
A. 962; State v. DeGeraln 83 /.| inok 3 iMows : ENCE—Parol to Vary Terms fendant’s store, to purchase f od itself. De 
, .. ev. MeGeraimo, 33 / nology, p. 350 , Pegi “gael , 

. : I); " , , made ; yeneral assign- of Lease. response to a sale therein held. U; m 188s th 

335,,.83°4. 643; State Viamond, 4 Why should we not requit ' vy ler ( t } 1 
ud \ t wre! ment for the benefit « vew Jersey Supreme urt entering the store they slippec most of tl 
L. 17, 86 A. 57: State v. Parl 06 jai oaak g , Sens ; t . ; at ip] é most o I 
r% reasonable noti tne ae ‘ while insolvent, a receiver or a Lobsenz v. Central Market ( et als. | fell, both sustaining injuries. It se« tract” and 





ZL. 300, 115 A. 305 Cf. state the character of the defer : : November 1. 1693 that the fi , os 
ai ’ Z oome e has beet ppoil lor put i mp I O35 lat the floor was verv oily and litter { servir 
Thomas, 11 M, R. 157, 165 101 case \ cliief need’ in thie reward’; 7 Gc: anit teens Oe ‘ t preserving 
; . ‘ Bard’) charg f its property appeal trom District Court with spina upon v h both pla erietats tis 
; , rty; pon i 1 pla which, by t 
Even if the defendant fails to establish concerns the defend of ali} ree *: Mieka i Saf ; 2 alia age: kaa I uch, by t 
. . 7 ‘ 4 he juestior then lear] arises De € i rencnara He ner and tifts had hipper wigments Ww mend them 
his alibi, the evidence offered to sup the manufactured alii i ge al : Persk; bec ; ; oe er n 
; ' ' : : re whether or not the petitioners ersky rendered for the plaintiffs Tl! if pleading 
port it cannot be rejected but shall the main avenu for « —— ott , Aaron Heller. for th 1 ] . S 
: I i ac illeged a ct of bankruptcy suf- Lara 1e€li€ or the appellants singie questior 1 Ww presented I + rebutter 
be considered by the jury in detern r demonsteation : lage a eRe eA erage = 
. . - rie t tne inguage whicn ti amin spitz 101 € appeltiec ropricty r tne denia I the »yhone had 
ing. whether the accused i ay bh ver the amount of nerin hte : Riera ; 
inte 7 ist the petition, and ria endants motion tor a non-suit vogue. Fy 


| It da appea ) He The basis e doctrins ng press w 


yond a reasonable dou for her annua mimitn 
the presence of an accused at the 4 tion fort — : rigs at oe ee 


nt the District Court di- | liabil 1 uch ' , my 
trict a Hla su ases 1gel etters TI 


of the crime is an essential link in ten t ' ‘ . , . rected the ts Saf £ | 
er | , , =< ora Was all but unk 
the chain of proof, his pre en rime This wou e checke di ( the plaintiff. It appears that t 1 ur i pl ' } 
| - B as pl tes la It appears 4 de-'a surer plaintiff itety wh 4 man and 
be established by thx t eyond a the fal t render t ‘ Ree , ndant ritte — —— ' Siciniaiin tinea P 
é a g t as ve Ising remises pursu irunkard w 
reasonable doubt. Stat ficult, if the re t ' ' , t th m t plainteft tor ! to t nvitati } 
' ‘ oi i store : Vitation need extend when most 
6o L. 31, 37 4. 435. S t requit t : t + ok’ Kas ; rer \ite execution of the | it éineimnloneis ' , 
I y € rf t pr assisted 
29 A. L. R. 1134 
1@ Corpus Juri 
In most state 
permitted to disparage ul 
prove alibi Se Not ,; A. L. R . 
026, 67 A. L. R. 12 ut t t I titt thea t r t t } 
apparently not } a» il ; ; haigicceg i iroug! 
as it come unce t ‘ t ' 
legitimate « 
COM. / Is7. 1f 


te comment 
fendant did not d his al 
fore the police court . 
2K. B. (1934) 408 
1 K. B. (19033) & 

In criminal cases there 
narily but two pleas to an indictme © in bankruptcy as a mat € il duce h it at the | Roth ( Rad, 
“Guilty” or “Not Guilty,” bot! a Wie time e ] é : ad . sian a tg 4 tine Fy 
which are oral. A plea of guilty must} 1934. effectiy aeeunes nae am that case there wa 
be entered by the defendant person-| muleated a ruk iN, iciesiaonet t thers, an allegation of the 
ally, Bowley z Vckadden 7 M. kK : The Panel ’ Crs eit alas reation of a preference n each f 
646, 146 A. 788, and such plea can pending re eee eine it pet ns here under considera- 
only be withdrawn by leave of court regretted that New Jersey , tion there was a ir and 
Clark v. State 58 L. 383, 34 A. 3. By) seen fit to follow the Mick oacegpes tatement of an act of bankruntcy 
a plea of guilty the defendant admits | yz, | oresent New. lera sedans ind the learned trial court had 1 
every material fact of the indictment | pa} the state disclose its ag F scretior he matter The peti- 
and dispenses with the necessity of! where it seceines a bs : wx a 1 
proving them, and authorizes the court | as to alibi. It is eressatty « .. * - I rig 
to proceed to judgment tate v.! many sos to met witnesses s ws aside nthe ‘ f ' ard to the payment of the w;: bil teime of 0 _s 
Heyer 89 L. 187, o8 A. 413: 4 Bl riminal cases, and to lay then ! 206 Fed 6. as IS inadmissible rischn ». Mc-| not apilicetie ther . Q 





Com. *329. No such plea can be en pen to intimidation prior to trial may ve si n the er ¢ j 2; : V inv 1 only n the thin 
tered in a murder case. P 1017 P.| frustrate the purpose of the statut 3 Fed. Supp. 1019, both “ride. 65 553: uilds v. South| bespeaks defendant's negligence. : “ie « was 
S01; State v. Gens 57 L. 450, 31 A.) See 12 Ti Panel N “— mu relied upon by the apps 
1037. There must be a plea « Not Iwo possible lega acl t rts W in the itior 

Guilty” entered before trial but it is| be raised to + Saar . Said rcise of discret 
l permit mendments t tl tne uk Ss that u ne abdsence | nonsuit was reversible error 


waived if a defendant goes to t amet . abeities 





tupra [he denial of the motion mits 








without any objection State Ratdiitiees tn ini ck nae s in bankruptey In both; of a venant to that effect in the Letieiieus mmaiemsil 
: Cd 


O'Toole 115 L. 295, 178 A. 780 iis SS > s that discretion was exercised | —————__ : eae 7 








plea of not guilty denies puts a ge se tt allowance of the amend 
into’ issue every materia! fact allege Ne eee , ’ ai ts lec} n was influenced vogue 
in the indictment, thu posit wl f ' t , , “eo ek a know 
! reat judg 


the State the burd 
1 Chitty Crim. Law 471. With t : Se ee reditors w losis ' 
| a . sranster t I ! t will 


consent of the court, State vv. / ‘ cs mea re uns ’ os asta P . I ve 
i: Si ae me Fone ane ss se ee eos | NATIONAL STAT oe 
g2 L. 436, 106 4. 38s, the defendant 3 te Mott 7 , be , : is r the Feder court. it E BANK : nasa ; : = 
may enter a plea oi or 13 icine ihe me ther to tl bankrupt , oe under t 
contendere, which relieves the State |»... t . Newark, New Jersey ” 

of proving its ca ind throws tl “en 

prisoner upon the mercy of the court a a or 
Two special pleas als may be et 
tered, auirefois convict or ac yuit 
which pleas must be in writing. See 
45 Criminal Procedure Ac a4 


a ? V ‘ I 
€ sately 
—— their little we 


election 


THE STATE CAPITAL TITLE ust be mace 


1935); State v. Ackern 64 L. 90, 
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thing 
the 
well 


lawyer-judge to straighter Zs out 
interested 


courts 


again. Those m rise 


f the county may read 
Croasdale v. Atlantic 
88 Law, 506, and 
38 N. J. L 


It should be said, 


the cases of 


Juarter Sessions, 
Kirschler vs. Albanesius, 
366 


wnen 


Ls. 
of 19¢ 
that 

chancellor, 


I. 137, 
loweve,r, 


1 
2/80 


the governor was 
lawyers were always 
governor. When I 
bar, the so-called 


; the cl 


meant t 


lected as came 


to the “Action at 


Law, uld our 


and 


mez m 


present rules, 
all-inclusive, was 
We had the old- 
Debt, Covenant, 


be 





iuture 
fashioned actions of 
Detinue, 
sctment was in a cl 


course still is. But 
| 


most of them into 


tract” 





preserving the old 
which, by the way, 
We 


t pleadings fr 


mend them had 


declaration to sur- 
rebutter The type and tele- 


writer 


yhone had 
vogue. For 


ng press was 





letters The ographer was 


all but unknown, and if existent 


mcs a 


ssing 


4 man and net a won somet 





drunkard who would turn up m 











when most needed. How ojten have 
assisted as press-copying for imme- 
ate ser i ng bill in Chan- 
y writt n ather with his 
wn hand while a blubbering 1 
t befor , ‘ te 
eet t the iter } é shes 
h the ress at the . 
ade up a time t 
ginal. Lz r ld w 
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o re , 
Kak ge r t 
1 g s 
; t r é 
wil ] 
mer’s R sce s J 
ner « r Supre put 
ed u r the auspice New 
rsey Histor Ot r 
at this time to s h me 
e jud a rs knew f 
ally. Mi € 
safely classed as great: but having 
ir littl weaknesses witha orn 
election from the wealth of materia 
ust be made; and from the judges 
me select Mercer Beasley, David 
\. Depue, Jonathan Dixon, Charles 
G. Garrison, William J. Magie,- and 


heodore Rur Of course I knew 
Knapp and the lafer judges, 
worhees, who died during his first 
and Bergen, who died in 
1923, were two of my dearest friends 
A few words will be said of each, but 
those first named will have more ex- 
tended mention. 


yon. 


Scudder, 


term in 1913, 


It has been said that all men are} 
Certainly many 
and often the symptoms of their van- | 
Usually they | 
methods | 


vain. of them are, 


; ; 
ovoke a smile. 
the 


dress, 


ity pr 


take form of unusual 


of or of wearing the hair on 


the head or face; sometime vanity 


crops out m the signature of the in- 
vidual, which appears purposely il- 

that the 
of 


legible. It is a rule of law 


court takes judicial notice an at- 
me it 
hard to apply that rule 


I have thought of mak- 


signature, but believe 
pretty 


nowadays 


torney’s 


is often 


ing a collection of these illegibilities 
and offering a prize for the best score 


in deciphering them but fear unpopu- 


larity therefrom. (Even your Presi- 
dent is not above reproach—but that 
s not due to vanity in his case.) Some 
these little characteristics will be 
nentioned as we proceed 
You may ask why the late Chief 
Justice Gummere is not in the above 


list The answer is twofold: he died 


two years ago, and was known 


of you. Again, so full and 





uate an account of him was giv- 


in the Mercer Beasley Law Re- 
for January 1934 that I despair 
tf adding anything substantial to 
And first the man tor whom 
this Law School is named VWercer 
é e outstanding figure of our 
irts from 1864 until 1897, dying 
‘ f He had been chief justice 
ver years when I was ad- 
( t the ba His yarticulat 
i ania vas | g hair, a V | 
x c A S 
rent ] 
sed r v 
ie ge she 
h V S S se 
g ck at tremenc S Oo 
tace with its shaggy eyebrows, em- 
na tne ead even more t l 
} 
gressiot distract Sete 
sible. It Beasle a 
1 é s ‘ 
1 sa m 
Q << ici 
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4 gu ence 
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English, | e rat 
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é ed 
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voreement of the bench from polities. 


A Democrat, he wrote himself eet 


opinion of the entire Supreme Court 
in the great political case of Adrian v. 
Rogers, eittitled Stafe ex rel Werts v. 
Rogers, 56 Law, 480, 
presidency of the 

There 
in office and party feeling ran high. 
opinion Rogers, 
the Republican claimant: 


State Senate. | 


3easley’s sustained 


involving the | 


was a democratic governor | 


and no re-| 


view in the Courts of Appeals was 


possible, because nine of the sixteen 
judges had sat in the Supreme Court, 
sO no quorum was available 

David A. Depue | knew when I was 


to sit. 


writing opinions not only dispositive 
presented, but 
of that 
But he 


of the case general 


discussions portion of 
held 


profound 


was such a 
that 


generally 


legal 


and lawyer his obiter 


accepted 
of 


deliverances are 


as authority in the absence spe- 


the 
fine 


a young boy, and until his death. 
| He had no particular vanity unless 
that name be given to his flair for 


cific decision on the particular point. | 


He and my father were close friends, | 
and Depue got his exercise by tak- 
ing long Sunday afternoon walks 
with my father and I often aeccom- 
panied them. He was a very seri- 
ous man with little or no sense of 
humor. I do not remember ever see- 
ing him laugh. He was one of our! 


greatest judges, five 


| think, 


times appointed 


ending his career Chief 


as 
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i} when Dixon had the 


concerning the opening of default 
judgments due to neglect of the at- 
torney was brought to Dixon's atten- 
tion, he is said to have remarked that 
“the idea of the Legislature seemts to 
be that_th the greater the fool, the 
| greater his rights.” Dixen had one 
little vanity—he always wore a shovel 
He was a 

when a 


other. 
and 
thought 


hat and never any 
sound mathematician ; 
certain young judge he 


secured a mathematical short cut 


through a legal formula, Dixon 
pointed out 
The Rule 
ford, 28 N. J 


correction at p. 


once 
(See 


a possible 
Kehoe ~. 
Law Journal, 
228 ). 


Ruther 
228 and 


wm 


Justice Dixon on the bench 


cool an icicle, and absolutely im- 


as 


perturbable. One of my brothers told 


me of this incident which occurred 


Passaic Circuit 
He had charged the grand jury, 
img a 
dictment 


bat the in 


so he spoke 


certam indictment, 
was not found: 
to them rather sharply, insisting 
the 


again 


on 
out 
they 
foreman addressed 
the 
foreman depicted on one of 


indictment, and sent them 


After a 
the 


short interval 


returned, and 
the 
the 


court 


court very much in style of 
our 
Chief 
effect, 
and indict or 


murals, 
He 


are the grand jury, 


house 
Smyth 


answering 
Justice said in 
“We 
not as we deem proper 
taken to task 


heard him 


and we 
this 
through 


resent 
being 


Dixon 


in way.” 


without 























at | 
fallaey. | 





had 
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| 
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was | 
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urg- | 





——— 
Supreme Court Justice, Chief Justice 
and finally as Chaneellor. I think 
had no particular vanity. Even 
signature was always perfectly legible. 


As a Supreme Court justice he would” 


go to a country county at the open- 
ing of a term, and stay there until 
the term work was done: and he did 
it all himself; he organized and 
charged the grand jury, then he called 
the civil calendar and began the trial 
of causes the same day, the petit jury 
Supreme and 
he took up Com- 
then the criminal cases, 
the calendar and went 
That might require several 


being attendance. 
Circult 


Pleas, 


up 


in 

cases tried, 
mon 
cleaned 
home 


days or a week or two: but Magie 
left the slate clean Of his kindli- 
ness I have this anecdote: a ‘very, 
young lawyer—perhaps a_ student+- 
was sent down by his chief to Magie’s 
Chambers to obtain some ex parte 
| order. All went well, and Magie gaid, 
“Very well, | will sien the rule; have 


you drawn it?” The young man, who 
blurted out in his 


you did 


had no rule ready, 


ignorance, “Why I thought 


that.” Magie, without a changé of 
countenance or a word, drew and 
signed the rule and handed it to the 
youth. He was Chaneellor when I[ 


was appointed to the Supreme Court 


in 1907 and he was always very kind 
to me. He failed to be reappointed be- 
cause the then governor Had taken 


offence at 
Charles G. 


something 
Garrison like Dixon, was 
appointed to the Supreme Court while 


quite a young man, and like Dixon, 
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athe Well said Judge} 
; | sense of humor appears in this anec- 
Jepue ist at preset am read : 
. dote He had written an opinion tor 
g 4 Vuteche \ ) a) ' . ; 
P ait P Tan the Court of Appeals and circulated 
, it to the other judges for criticism as 
D his t ary. | ; 
| usua It was considerably criticised 
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; : | which was not usual in the case of 
t er gracec ur her His | 2 at 
: . Dixor Before it was worked into 
athe tradesman New * et 
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e that atha Va tne ; : 
; . ; filed. “Ne uid Dixon, “but it has 
the tamil He graduated . : 
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} ' William J Vague has been char 
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BAR: 
“Ethics of the Bar” by Col. Edward 
Thomas Moore. New Jersey State 
Bar Association Quarterly, October | 
1935. 
“Integration of the Bar” by Fred- 
erick R. Wright. Rocky Mountain 
Law Review, June 1935. 
“The Lawyer and Unauthorized} 
Practice of the Law” by Milton M., 
Unger. New Jersey State Bar 


Bergen County 
Club 


of 


The 


County 


Lawyers 


House, at 
® 


the 


the Court 
New 


Chairman of 





Jersey. Stanley Ford, 
Committee 


| authorized Practice of Law, 


| Legislature for the purpose of 


CONSTITUTIONAL LAW: wiles the 





“Tj nie » ears our P ct | ‘ 

Limiting gong — re Act practice of law by unlicensed per- 

of Congress” by Joseph L. Lewin- | F 
, Sa , ‘ |sons. He stated that the bankers df 

sO California Law Review, Sep- 








It does not assume responsibility for or adopt the views expressed in con- sennieat sone the State would not support the bill 
tributed articles, notes or published correspondence unless expressly so stated. ; , . x i 

» Ihe New Jersey Law Journal opposes the publication of letters of j inasmuch as the lawyers would not 
personal commendation or criticism of members of the Bench or other per- rial by Jury and Unanimous} amend the “Statement of Principles’ 
sonnel of = — ~ wei dhe Co — Se EN Ge SNE Verdicts” by Walter H. Weinstein | to include the statement that no bank 

1g th mctioning of .the Courts. ; 
concerning the tunctio £ United States Law Review, Octo- would be prosecute d unless the act in 
: = ber 1935 question was a _ violation of the 
THURSDAY, NOVEMBER 21, 1935 “Statement of Principles.” The 
RIMINAL LAW | lawyers agreed tacitly to that amend- 
D bl A | . * e “The Case Against ‘Lindberg! ment, but would not reduce same to 
y as Tr 
ou é ppea ~ pecia rivl ese Laws by Gilbert ( osulich. The writing 
. ; 
Law Student, October 1935. | It was further reported that the 
ge “Ways in Which it is Possible for} Committee on Public Relations had 
. ° > . > 1e ‘ he 4 “y . > > ‘ reetrcrats ic . 

This burdensome procedure, which James A. McRell, the new Sheriff the Federal Bureau of Investigation | five speakers available, who would 
has long been recognized as such in| Of Essex County, is to be commend- to Assist State Law Enforcement} address service clubs and other ac- 
New Jersey, is still unremedied. In| ©4 upon his policy with respect to Officers” by H. H. Reinecke. In-| tive groups throughout the County for 
the case of an appeal from a trial special deputy badges an courtesy diana Law Journal, October 1935. | the purpose of improving relations 
court other than the Supreme Court, cards. He is making every effort to between the Bar and the public 
the Appellant may have the case re- recall outstanding badges and has; EVIDENCE ! Milton T. Lasher, Esq., President 

* : . . > ) > . 7 7 ¥ © , D4 | ' | 
viewed first before the Supreme Court | Stated that no deputizations will b The Proof of Foreign Law in| of the Club, delivered a paper on 
and then before the Court of Errors, ™@de except to those actively con- American Courts, Part I” by Sam-| “Mortgages to Secure Future Ad- 
and Appeals. Where the Supreme nected with his office. His splendid uel R. Wachtell United States} vances,” which paper will appear in 
Court itself however is the trial court example or immediate ly followed Law Review, October 1935 | the Law JourNAL in the near future 
im the first instance, an appeal lies only by Sheriff Rigby of Union County 
to the Court of Errors and Appeals. and it is hoped that the other Coun-] TAXATION vas 

’ 1 . - 1 ” 
For several years the same Judges; "SS ©! the State will perceive the ‘Taxation of Chain Stores” by Mi 
: , , Middlesex County 
have been trying all Civil cases in wisdom and fairness of this course Clinton G. Brown, Ir Texas Law ¢ 
ying é : : | T} , " 

many counties whether suit be in-| 0! @ton. Review, June 1935 The Middlesex County Bar As- 

stituted in the Court of Common Special privilege is a form of sociation will tender a testmionial 

Pleas, the County Circuit Court or) flattery which is not unacceptable; Unlawful Practice of Law | Ui" ©" December 3, at the Hotel 

the Supreme Court. It would seem ¢ven to many of our prominent cit- j Woodrow Wilson, New Brunswick, 

apparent, therefore, that there should) izens In some instances a badg e| On November 12, 1035 Vice Chan- N. J. to John J. Rafferty, lay judge 

be no distinction in the number of | amounts to nothing more than harm-! cellor Alfred A. Ste advised an| 0! the Court of Errors and Appeals. 

appeals from any of these courts. The less tinsel. But in the hands of un- ' order for preliminary restraint in the The Chancellor and the Chief Justice 

interests of the public demand a speedy! S¢tupulous people it is used as al case of New Jer State Bar As-| Of the Supreme Court are among the 
, 1 10tables ite : > 

final disposition of every case and! Means of escape from fair a1 de sociati P als complainants, and | Many n tables invited to attend. 

. . . > ‘ ry 1 ] t 

nothing is to be accomplished by cent observanes OT porn regula-| M¢ De tive Agency, Inc., de ' at 

arbitrarily permitting a double appeal, tons. There is probably no need for) fendant i 

im one instance and a single appeal in legislation on the subject. Th lhe mplainants were represented | Passaic County 

another. need for wholehearted public op-' by Milton M. Unger and the defend- ; , . : 

‘ = : ‘ : “d ' , Launching its plan tor a winter 

The State Judicial Council in 1931 “Tatton toward the complete sup-) ant, wt msented to the order, was! , > . . > 

. . : F ¢ lecture course, the Passaic City Bar 
sponsored a bill which was enacted Pression of special appointme repre te Wi J. Egan ee 
7 s ‘ | Association will inaugurate the series 
im Chapter 353 P. L. 1931. This pro- 4!! law enforcement agencies | Under the terms of the order the a os 
at assed ; at its meeting on Thursday night, No- 
vides that within ten days after service Mercanti Det < sate In ’ ‘ “Viliees . 
, : - 7 vember 21, at the Passaic District 
of notice of an appeal to the Supreme - 1 its agents, servants and officers Court rooms. with Dr. George I 
“ — - 7 our ooms., , seorge 
Court, the Respondent may consent to BOOK REVIEW were restrained trom acting as agents! ¢ : : , 1 
, ) a Swetlow, professor of medical legal 
the entry of a judgment in favor of ee aor i! djusting, collecting, settling and aes > an 
; ; jurisprudence in Brooklyn Law 
the Appellant, which judement shall , , mising damage claims, and ' ; : : 
> New Jersey Criminal Laws. Com , . School and a member of the New 
be entered without costs The Re- : om giving legal advice, and from) yy, , : 
. pi Henry J , e York bar, as guest speaker 
spondent may then appeal immediately lvertising with respect to the same, , , . . 
ame Eaal rary Pu ti 22 with . 2 He heads the list of outstanding 
from this judgment to the Court of ; and trom engaging in any activity or ee A hi 1: 
= Supplement to Jan. 193 > 220 : ‘ : men in the legal profession which this 
Errors and Appeals, and in the event / x yusiness which constitutes the prac- |. er ‘elie ' 
— Suppl. 23. $2.00 se ; Shes: association plans to have speak on 
that this Court shall be evenly divided, i tice of law in the State of New Jer- : . 
oe | ‘ the various departments of law 
the remittitur shall direct the entry This lume is a convenient com-| * 
of judgment in the Supreme Court! pilation of the New Jers y Statutes} A 8 
im accordance with the judgment of on crime and criminal procedure It Cooperation of Accountants 
the Court of first instancc is presented in a form which would be | 


In cases 


involving large sums of | extremely useful to laymen, particular- | 
money, this statute offers some remedy.| ly those who are directly associated | 
The objection to it, however, is that) in some way with the apprehension! 
it throws upon the Respondent, who. and trial of the criminal. The book 
has been successful in the trial court,| was compiled with the assistance of | 
the burden and expense of prosecuting | Deputy Chief Philip Sebold and Rich- | 
the appeal before the Court of last| ard F. Harris, both of the Newark| 
resort. In addition, the Respondent) Police Department. The compilers! 
loses the benefit of any security or! have included the act establis hing | 
bond which the Appellant has been! Juvenile and Domestic Relations 
required to furnish in order to perfect} Courts, the Child Welfare Act, the]! 
his appeal to the Supreme Court. For! Medical Examiners Act, the act cre- 


these reasons the procedure defined by 
the statute has been little used. 
We fcel that while the State 


and several related statutes of obvi 


N1S 


Judicial | importante to a police officer or police 


Council has effected a step in the right. court attache [he amended pro- 
Girection, further study should be. visions of the various acts are em-| 


afforded the problem with a view to- 


ward a complete remedy. The expense! a great saving of research. For this 
of litigation is sufficiently heavy with-| reason the book will be found quite | « 
out the addition of unnecessary and/ valuable to lawyers having extensive 


often pointless appeals. | criminal practice 
OBITUARY 

James Edgar Otis, 85, last surviving | ing been appointed in 1892 and serv ed | 
lay county judge in the state died on until 1896 when the positions 
November 14. He was lay judge in abolished, 3 lay judges being replaced 
Ocean and Burlington counties, hav-‘ by one lay judge from each county. 





ating a State Bureau of Identification | 


bodied in the reprint and thereby effect | 


were | 


With the Bench and Bar 





At a dinner meeting of the New dealt with the science of mathematics 
Tersey Society of Certified Public) He also stated that lawyers have very 
Accountants, held on November 14 little controversy with the accounting 

: profession as to the unlawful prac- 
1935, many members of the Bench 


tice of law. 


and Bar were guests of the society. Walter A. Staub presented the ac- 
“Cooperation of Accountants with| countant’s viewpoint and impressed 
the Bench and Bar” was the theme of| the need for co-operation between 
j } . eS wo »fessions 
| this meeting, called in order to pro- these two professions. 
; : : The speakers were introduced by 
mote co-operation between the Bar . - 4: " . P : 
es Julius E. Flink, President of the So- 
and the accounting profession ciety. 
} Haroid B. Eppston, a member of A general discussion took place in 
| both professions, traced the develop-| Which Milton M. Unger, Vice-Presi- 


* * e > 7 > 7 . 2 > Ce ’ 7 , 2 

| ment of the profession of public ac- dent of the Conference of County Bar 
: Associations, and William Evans, 

| countants, and showed that it was an! .-. ot “ 
‘Sas . Vice-President of the New Jersey 
pring of the legal profession State Bar Association, addressed the! 

Mr. Arthur T. Vanderbilt, Vice-| group. 

President of the New Jersey State! Among the guests of the Society 


| Bar Association, presented the law- | were Judges John J. Rafferty, Joseph 
ver wpoint and outlined the com-} L. Smith, Dallas K. Flanagan, Walter 
|mon interests of the profession, but} D. Van Riper, Richard Hartshorne, 
showed differences in their viewpoints,| James S. Turp, Morris E. Barrison, 


Ss vie 


namely that lawyers applied the science} and other distinguished members of 
of human nature while -aecountants:the Bench and Bar. 


Bergen 
held a meeting on Friday, 
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familiarly, to divert a charitable trys 
under the cy pres doctrine. 
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where the cause of action was 
on the poisoning of the body, due 
the plaintiff or his decedent putting 
‘to his lips, at the suggestion of th 
defendant, a brush dipped in radi 
As far as we have noticed, 
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ever to delay the complainant from 
bringing the action against him. $ 
true that by intention the defendant 
did not delay the complainant m 
suing; but surely by his neglige: 
the defendant delayed the comfz - 
ant 

From the lack of citation of au- 
thorities by the capable vice-chancel- 
lor who decided this case, we ge 
that the point, on which the case 
turns, is novel in this state. rat 
point is this. The defendant must be 
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equity to enjoin him from a ng 
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used due diligence, he would ve 
been aware of the injury 
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fy from the bar without previ- 
He began 
as a physician, and I heard him 
t he turned to the bar because} after his death which are reported 
wed of a promised hospital ap-| 


He 


ir when on the bench lapsed from! court rather late in life. 


took his place in a perfectly natural 
way, and for over fifteen years was 
= example to all the other judges 
in promptness of his decisions. Time 
forbids saying more; those who are 
interested will do well to read the 
proceedings in the Supreme Court 
and Court of Errors and Appeals 





in 98 Law, at page LXV. 
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Runyon wrote a very beautiful run-/| was no replication filed. The atten- 
ning hand. I never realized this un- | tion of counsel was called to this, and 
til he had left the bench and was after a hasty conference, they agreed 
back in practice and one day sent) that it was better to go on and try 
over to my father’s office a notice) the case through and fix up the record 
of trial for acknowledgment which | nunc pro i Strong was sen- 
had been written, original and cepy,! ior counsel for the plaintiff and the 
in his own hand. following morning he had a com- 
pletely drawn replication to the sev- 
eral special pleas which satisfactor- 
ily finished the record and made the 
issue. This he did during the eve- 


Runyon was a sound and excellent 
lawyer, universally popular person- 
and particularly so with the 
young members of the bar, to whom | 
he was uniformly kind and obliging 
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& e the plaintiff had made out} He was a thoroughly sound and/ 
he SGM, of a case, had still enough to} learned lawyer, a Phi Beta Kappa, |} 
_ re the defendant to go forward| and a model citizen in every sense | 
ned his proof, Garrison coined the| of the word. At this point it is| 
any MayHee “reus ipse dicat,” “Let the de-| worth while to note that in Febru-| 
Ru ellant himself speak.” The distinc-| ary 1912 a group photograph was 
ci Mis rather subtle, and I should not| taken of the judges of the Court of 
Herel to have to explain it offhand. Errors and Appeals in the Court 
surcconiine thing that I always admired! Room at Trenton, Mahlon Pitney 
and notBity in Garrison was his abso-| then being Chancellor. Of the six- 
J “® correctness on the bench. He | teen judges depicted in that group} 
it “Bw that counsel was there to do | only two are still living, Justice | 
ause arguing, and the court to do the; Trenchard and myself. The in 
pa tKding: and he never argued on | are all gone 
att bench. He would ask questions | 3efore leaving the judges pre- 
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at Prancis J. Swayse, a Sussex County sonally, never, spoke of him as} 
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| 1s record in the appellate court | signature he seemed to wind himself | 
‘Ta Bs brilliant, as might have been ex-| 411 up into a knot and unwind him- 
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of the old bar who were not judges gard to him. He was admitted to| 
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I was a Circuit judge about the be-| ing was referred to Cortlandt Parker 


SAUL TISCHLER 


GOUNSELLOR AT LAW OF 
NEW JERSEY 
LL.B. New Jersey Law School 
LL.M. New York University 
Announces that he will conduct 
a “Law Review” for a _ limited 
group of candidates for the New 





Jersey Attorneys’ and Counsel- 
lors’ Examinations to be held in 
April, 1936, assuring personal at- 


student. 
commence on 
and 


to each 
course will 
January 3, 1936, 


tention 
The 
or about 


will consist of at least sixty-four 
lectures. 

Hours of lectures are from 
6:00 P. M. until 8:30 P. M. (ex- 
cept Saturdays), and the course 
will be given at 45 Branford 
Place, Newark, N. J. 

For further information write 
to Marvin K. Schlesinger, 45 
Branford Place, Newark, New 


Jersey. 














something about him, 


ginning of the century and he came | as Advisory Master, and I think it | 
up from New Brunswick to appear is safe to say that his opinion is one | 
before me on some case. There was| Of the earlier landmarks of our cor 
as about all of | poration law. The case was decided 
them, that inspired and, indeed, com- in 1853 when he was 35 years old. | 
pelled respect on the part of the Let us pass, however, to one of his | 
court. There was no hurry; the contemporaries, a man somewhat 
points were made calmly but firmly, older but of the same generation and 
were elucidated where elucidation was | one of the most interesting men and 
necessary, and counsel well knew) lawyers that ever graced the bar of 
when it was necessary and when it| this state. This man was Benjamin | 
was not; no time was lost and the Williamson, son of Isaac H. William- | 
matters were submitted decently and) son, one of our early Chancellors, | 
in order. There seems to be a cer- himself a Chancellor ior a time, but 
tain nervous tendency in the younger most conspicuous perhaps for his | 
generation which militates against | abilities as a practical lawyer. My) 
this sort of a manner and method. father used to say of him, that B. 
Men there are today who are good Williamson was probably the best 
examples to refer to, but these re- counsel that he had ever known. I 
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904, Vermont has in this re- 
Massachu- 


109 N. E. 


Spect the sate statute as 
setts. Murray v. Allen (P't.) 154 A 
678. 

In New York, the statute of limi- 
tations runs rewardless of fraudulent 
concealment, except in actions of 
fraud. An action of malpractise i 
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if a physician is aware that he left a 


not an action ot There, 
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Conklin 


\ | 


214 .N ? > 


forceps in the plaintiff's 
statute 


Draper (.1pp 
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of limitations bars 


Div.) 


§29 affirmed without opinion in 173 
N. E. 82. 

Other states have statutes like New 
York. See Ouy v. Robb (lowa) 162 
N. W. 217 where an x-ray burn 
caused cancer years later. That case 
is one where both the plaintiff and the 
defendant knew of the x-ray burn: but 
the question here however was wheth 
er the statute ran from the time of 

. the burn or from the commencement 
of the cancer The case held that the 
statute ran trom the former time 
Though this case, and many like it 
are irequently cited as in accord with 
the Russell Hlanan principle, they 
obviously turn on the point that the 
statute of limitations runs from the 
battery and not from the conse 
quential damage in entirely dit- 
ferent principle To return to the 
narrow Iowa code, we find for in 
stance, that where a defendant took 


an assumed name for the period of 
the siatute of limitations and the plain 
tiff by reasonable diligence could not 
have located it was held that the 
statute wa i bar as the ‘ is not 
within any exception of the itute 
written within the cock \/ 

Lesser (lowa) 32 N. W. 250 
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pleading of the Statute 1 Limuita 
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ligently concealed vror for th 
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The complainant urged that the 
principal. fraudulently concealed his 
misappropriation The court said 
“No, the township if it had made a 
proper audit, could have discovered 


the misappropriation’. The court did 


not mean to say that such negligence 
of the township negatived the fraud 
of the collector The court (of 


course) was relying on the principle 
that the of limitations begins 
to run from the discovery 
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ing there was fraud on the part of | filed an answer and the case camé court, following what it supposed to | sistible, but there are very muy 
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